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Abstract

This paper assesses the Canadian government's March 2005 proposal for copyright reform specifically focusing on Anticircumvention and Make Available provisions as they relate to sound recordings (phonograms). At the present time, Canadian policymakers are under pressure both from abroad and from interest groups domestically to adopt more a more stringent copyright framework in alignment with standards set by the World Intellectual Property Organization (WIPO).  It can be argued however that Canada's continued forbearance on copyright issues related to Internet Downloading and its cautious approach to adopting WIPO WPT and WPPT signifies a laudable leadership in developing a balanced and socially efficient copyright policy in the best interest of both producers and consumers of digital media.
Background
“Canadian copyright policy and legislation is designed to ensure that the economic and moral rights of creators and other rights holders are recognized and protected, while also meeting user needs. It also ensures that obligations in the international arena, in which Canada is an active participant, are reflected in domestic legislation.” 

-Government of Canada, copyright policy branch

In jurisdictions throughout the world, policymakers are struggling with the challenges of adapting cultural and media policy to the challenges presented by new and emerging information technology. Central to this issue is the problem with copyright.  For the better part of this century, market power within the media industry was tightly held by publishers. The relatively small and oligopolistic group of major record labels dominate the industry through their control of physical distribution channels.  In the last decade, however, new technology has effectively undermined the ability of traditional copyright regimes to regulate the distribution of media.  In response to this perceived threat, record industry advocates successfully led a lobbying effort to develop new international standards for digital copyright
.  The results of these efforts were embodied in the World Intellectual Property Organization's (WIPO) copyright treaty (WCT) and Performance and Phonogram Treaty (WPPT). These agreements, which were signed by Canada in 1997 propose to significantly strengthen protection for rights holders (including technological protection) under copyright law. Consumer advocates fear, however, that these changes could result in an imbalance of market power favouring media producers. The question remaining for Canadian policymakers is should we ratify WIPO, and how far should they we go to restore historical balances of power in the music industry?
 Analysis of Canada’s Proposed Copyright Amendments
On March 24, the ministers of Canadian Heritage and Industry released a Statement outlining the Government's proposals for amendments to the Copyright Act that would address the short-term group of reform issues.
.  Several of the proposed changes will act to align Canada's copyright policy more closely with the international Performance and Phonogram Treaty WPPT standard set by the World Intellectual Property Organization (WIPO)
. Interestingly, however, the government has not proposed yet to fully adopt or ratify WIPO, proposing instead “to release a consultation paper on this issue as soon as possible after introducing the bill
”.  On the whole, the statement represents a more cautious and balanced approach to copyright reform as opposed to the controversial recommendations of the 2003 Heritage Committee Report
. This paper will focus on three specific proposals within the Government statement.
Make Available Right
In conformity with the WCT, the existing exclusive communication right of authors would be clarified to include the making available right. In conformity with the WPPT, sound recording makers and performers would be provided the right to control the making available of their material on the Internet.

This new right would enable copyright holders to have a choice of whether their work is freely distributable on the Internet. The right would further help to clarify whether posting copyrighted recordings to the internet (without authorization) constitutes an infringement. The absence of this right in Canada has been one obstacle in the path of recording company’s attempts to identify and litigate file shares in Canada
.  Even with a make available right however, significant challenges still remain for rights holders to establish sufficient evidence to compel ISPs to reveal the identity of alleged copyright infringers.
Anticircumvention
In conformity with the WCT and WPPT, the circumvention, for infringing purposes, of technological measures (TPMs) applied to copyright material would itself constitute an infringement of copyright. Copyright would also be infringed by persons who, for infringing purposes, enable or facilitate circumvention or who, without authorization, distribute copyright material from which TPMs have been removed. It would not be legal to circumvent, without authorization, a TPM applied to a sound recording, notwithstanding the exception for private copying. 

Anti-circumvention provisions aid copyright holders in the distribution of music under technical protection measures.  TPMs can be used to restrict the consumption of the good to a single user or machine and prevent unauthorized duplication.  This would have the effect of increasingly the excludability of the musical goods, diminishing the market power of consumers. The measures could also assist music publishers in introducing new types of products such as limited use media or even metered access to digital media. 
If implemented effectively, TPMs have the potential to significantly increase the efficiency and/or profitability of legitimate media distribution. TPM could theoretically allow much more effective market segmentation and price discrimination of music products.  On the one hand, price discrimination would allow producers to offer music at lower prices to consumers with a willingness to pay that would otherwise be lower than being market clearing price. the sales would be subsidized by charging higher prices  to consumers  with lower  price elasticity. In economic terms, such a price discrimination scheme could theoretically eliminate the static cost to society of copyright policy greater by the necessity to set prices above marginal cost in order to provide economic profits (incentive) to creators.  Perfect price discrimination, however, has the side effect of eliminating the consumer surplus enjoyed by any consumers whose willingness to pay was above the single market clearing price. As a result, price discrimination for standardized goods has a tendency to be unpopular with consumers.
For any price discrimination policy to work, however it relies on the inability for consumers to arbitrage. Anticircumvention regulation helps to prevent consumers from defeating price discrimination.
Making circumvention itself an infringement, also gives rights holders legal power to effectively "set their own copyright policy" for each music product they sell, hence the term Digital Rights Management (DRM).  DRM enables producers to engage in price discrimination at the product level, for instance by releasing media with low medium and high levels of utility at corresponding price points. Any attempt by consumers to deviate from (circumvent) their terms of sale becomes an infringement under the copyright act.  
Under this proposed Canadian implementation, the power of anti-circumvention is tempered by the clause "for infringing purposes".  Unlike the relatively draconian DMCA statute in the U.S., this qualifier would imply that anti-circumvention does not override Fair Dealings or other limitations to copyright other than the private copying act. Private copying privileges are a difficult principle to reconcile with TPM schemes unless allowances for copying are built into the rules under which media is distributed.
Protection of Rights Management Information

In conformity with the WCT and WPPT, the alteration or removal of rights management information (RMI) embedded in copyright material, when done to further or conceal infringement, would itself constitute an infringement of copyright. Copyright would also be infringed by persons who, for infringing purposes, enable or facilitate alteration or removal or who, without authorization, distribute copyright material from which RMI has been altered or removed.

This clause makes sense within the context of strengthening the moral rights of artists.  It is important nonetheless that the provisions bear the qualification of “done to further or conceal infringement”. Without that this qualification, it could become illegal for instance to burn a CD of TPM protected music
 as standard CD formats cannot maintain any form of detailed (RMI) information. For both this and the anticircumvention provision, there is a potential problem with dual use technologies.  CD burners for instance and generally used for perfectly legitimate uses.  However, by burning and then re-ripping to an unprotected format devices can theoretically be used to either strip RMI information and/or remove TPM expressly for the purpose of copyright infringement. 
Therefore, for both anti-circumvention and the removal of RMI information, the government should be careful how the legislation is phrased.  It is conceivable that some technology that enables infringement also enables significant or predominately non-infringing uses.  It would not be in the public interest to expose to liability all makers or distributors of CD burners for instance to vicarious liability.
The trouble with TPM
Much of the opposition to both WIPO and Canada’s proposed copyright reform centers on the implications of digital rights management.  Why should we consider legally protecting TPM? And what is all the fuss about?
The fact that music makers feel that DRM needs strong legal protection at all, speaks to both the fallibility of the technology as well as well as it’s (un)popularity with consumers.  Of course, Canada's proposed revisions do not themselves impose any specific restrictions on access or usage of phonograms. Copyright holders are free to distribute media with our without TPM.  Furthermore, the media industry has some incentive not to impose overly restrictive rights management schemes.  At the end of the day, it is consumers who decide whether or not to purchase the product.  If DRM standards are not consumer friendly enough, consumers may simply reject the product. 

TPM may in fact be impeding the adoption of legitimate music download services.  In a recent survey of online adults, Jupiter research found that a majority, “51%, think physical music is more valuable than digital”
 because “’CDs offer higher sound fidelity, aren't burdened with awkward copy protection and are compatible with pretty much every way people listen to music’” 
 Ironically, the very mechanisms the industry is promoting to protect audio works against infringement may in fact be impeding customers from downloading music legitimately.
The failed introduction of Divx encoded DVDs provides a good example of why it is important not to underestimate the balancing power of consumer choice.  The to the extent it was intended to provide limited use "disposable" DVD’s there were only functional for a few days after first usage.  Despite the seemingly promising consumer value composition of "never having to return a rented movie" consumers nonetheless shied away from this technology en masse, preferring the more functional and established a standard DVD format.
The Divx example would seem to suggest that, from a consumer protection perspective, there is little harm (to the public) in allowing industry to establish whatever legally-protected DRM standards they wish.  Theoretically, and in a free market, consumers would simply reject any music distribution scheme which did not meet their needs.  
And in reality however, this analysis is somewhat simplistic.  To the extent that legislation enhances the effectiveness of DRM, the law will increase incentives for manufacturers to use TPM.  If anticircumvention is law that could also give rights holders license to introduce right schemes more onerous than consumers would otherwise be willing to accept in the absence of legal protection. Standardization of the music industry into TPM protected formats will, by raising cost and restricting use, necessarily reduces the breath of distribution of music.  
From a broader social policy perspective, there are a number of problems with technical protection measures.  

1) Inability of users to engage in “fair use” or “fair dealings”

Technical protection measures are often criticized for interfering with certain accepted uses of copyrights such as critical, journalistic, educational or satirical uses.  Differing from US and EU copyright law that prohibits anticircumvention for any reason, Canada’s proposed anticircumvention provision would, in contrast, be neutral on this issue.  As mentioned, circumvention in Canada would only be restricted for the purpose of infringing copyright. Nonetheless, to the extent that Canadian policy encourages the industry use of TPM, fair dealing will also be impeded.  If unable to circumvent, fair dealing users could turn to alternate sources such as P2P networks to obtain unprotected copies of media.  Uploading and downloading media purely for use in a fair dealings context could be argued to be a legitimate and non-infringing use of P2P technology. However, the introduction of the Make Available right would likely make it an infringement for any Canadian to provide upload access to protected media
.

The impact of TPM on Fair Dealings therefore provides one argument against a Make Available Right and thereby the limitation of file sharing.  Strictly in the context of phonograms however, this is perhaps an acceptable trade-off.  The make Available Right only applies to phonograms under the Canadian government's proposal.  Fair dealings are important consideration as they relate to freedom of expression within society.  The social and Democratic consequences of impairing Fair Dealings with respect solely to music, however, are less harmful than were these restrictions applied to other forms of media such as written media.  
As a final note, it is important to remember that Fair Dealings in Canada is only a legal defence and is not a right of the user.  Anytime users engage in Fair Dealings, they bear legal risk that a rights holder (and a judge) could disregard a Fair Dealings defence and find the use to be infringing.

2) Fragmentation of standards and lack of interoperability

At present, there are multiple competing standards for digital rights management of audio.  Current standards of technical protection are offered in competing flavours from Apple, Sony, Microsoft and RealNetworks. Protected media sold in each of the standards is generally not interoperable with players or devices associated with other formats.  What's worse is that there is no clear leader in the field for becoming a generally accepted industry standard. Nor do technology ventures have a strong incentive to cooperate with each other while there is yet no clear market standard. 

3) dependence on closed formats and closed technology could be harmful to innovation

Inherent in the design of DRM, is a dependence on closed software and, in some cases, closed hardware. Dependence on closed systems reduces the ability for independent technology creators to innovate without permission or license from vendors of rights management technology.  Rights management technology is also often closely tied to specific closed-source computing platforms.  There is no legitimate DVD playing application for instance for the linux. operating system for instance.  Technical protection creates opportunity for technology vendors to use media as a lock-in mechanism to a narrow set of closed technology platforms such as those offered and being developed by Microsoft, Apple and Sony.  As a result, TPM has a potential to impact competition and innovation, and patterns of adoption of the computer industry as a whole. As an industrial sector, computers and IT standards have a far greater impact on economic productivity than the relatively small media industries. 
4) Privacy implications
Privacy is a concern with digital rights management.  Interlinked with the ability for rights holders to individually authorize media to consumers is also the ability to monitor their consumption. This feature of some DRM systems has the potential to encroach on user’s freedoms to explore media anonymously by allowing copyright owners to monitor private consumption of content.
 Again, with music, this may be a somewhat less contentious issue than with other forms of media such as literature or film. In a paper on privacy engineering for DRM systems, Feigenbaum (et. all) write “Many people would be willing to risk others' knowing that they downloaded a pornographic video; fewer would want others to know that they watched this video 1,000 times.”
 In the case of audio DRM however, perhaps the relative concern would be "all of the Barry Manilow fans out there would be blackmail victims."

Still, any service that collects personally identifiable information whether be for the purpose of facilitating sale or for later access to media, put consumer privacy at risk should the service ever be compromised. The distribution of open or free media formats of course, generally require no collection of personal information.
5) Price discrimination and the potential for unnecessary enrichment of content providers
The potential for price discrimination is also sometimes raised as an issue of potential unfairness that can arise with DRM. There is concern that rights holders could be using the “piracy" issue as a sort of and them in a the Trojan horse to introduce DRM schemes solely for the purpose of extracting higher economic rents from consumers.  In theory, distributors could leverage the enhanced excludability of TPM combined with consumer profiling to engage in first-degree price discrimination, charging different customers different prices for the same product based on their perceived willingness to pay.  Economists might argue that perfect price discrimination helps to maximize production and eliminate the static economic loss associated with copyright.
 Consumers, however, tend to regard to differential pricing as inequitable.  A recent paper by the CBO in the U.S. argues:

“First, although differential pricing schemes and the DRM technologies used to implement them may, in theory, offer the prospect of greater efficiency in markets for copyrighted works, they may, in practice, prove unsatisfactory. The same DRM technology that could allow copyright owners to stop the piracy of their works could also be used to deny consumers the benefits of the lower reproduction and distribution costs afforded by that technology.”

Would copyright holders engage in price discrimination? Current business models suggest they would not engage in first-degree price discrimination.  iTunes, currently the most popular online music service, for instance always offers tracks at the same price to all customers.  
This is not to say however, that producers wouldn’t engage in other forms of price discrimination for example by region. DVD region coding for example was introduced as a mechanism to curb piracy. However, the motion picture industry has since come under investigation by the European Competition Bureau for using region coding to enforce discriminatory pricing between national regions.

Echoing this controversy, the BBC has now recently reported that “Apple's online music store, the most successful of the online services, is currently under investigation by the European Commission for charging UK iTunes customers more than users in France or Germany.” 

6) The Cost
TPM technology and infrastructure required to support it is an enormous investment for the media industry as well as the computer and electronics industries.  This in part the financial risk associated with developing these technologies that drives industry interests in providing them legal protection.  Costs are also high for consumers who may be forced by new hardware themselves.  Consumers also have to bear the transaction costs of dealing with increased technical complexity, interoperability problems and any other glitches that emerge along the way.
Finally, it is important to remember that TPM is not necessarily synonymous with viable business models for distributing digital media. The eMusic service for example
 has built a successful business model by selling digital music from independent labels in high-quality, DRM-free mp3 format. Despite the lack of any copy protection whatsoever, the service is unable to track more than 1000 independent labels (in fact the world's largest independent music service). Furthermore, despite the obscurity of most of the artists (relative to major-label artists), the service sells in excess of one million tracks per month to it’s paid subscriber base.
The Verdict on TPM: For the moment, a necessary evil?
Overall, if it were possible to sustain a vibrant Canadian music industry without the need for TPM all stakeholders would be better off.  However, given the reality around the world that TPM is still considered by industry and policymakers to be The Solution for digital media delivery, it is therefore a reality that Canadian policy will have to deal with TPM.  The current proposed Canadian policy appears to do a good job of approaching international standards for TPM protection while minimizing some of the potential trade-offs associated with the technology.
Testing Assumptions behind copyright reform
Relative to international standards, Canada's proposed copyright reforms only represent a modest strengthening of copyrights.  Overall, in recent years the trend amongst the majority of developed nations has been towards much stricter copyright policy. Setting aside the global context for a moment though, what are domestic imperatives are there behind the perceived need to continue tightening the Canadian copyright framework? 
According to the government statement, the primary motivation for copy write change is "to address the challenges and opportunities of the Internet."

Inherent in this statement is the assumption that the current copyright framework is somehow inadequate for either protecting the economic or moral rights of creators or for accessing the full potential of the Internet for the benefit of copyright stakeholders. 
As discussed, the primary debate around the Internet centers on downloading.  For some time, recording industry advocates have been pointing to increasing trends in downloading as a root cause for recent downturns in the industry.  These claims have come under criticism lately
 by critics who claim that the recording industry has overstated their losses and furthermore that the majority of industry declines in fact be due to larger marker and macroeconomic trends rather than filesharing.
The new Make Available right would place legal restrictions on uploading copyright to content to the internet. For the time being however, Canada's proposed reforms do not directly address the legality of downloading.  Technically, and at least until Canadian policymakers address the issue of private copying and the Internet, downloading remains arguably legal in Canada and unaffected by the current reforms.
Nonetheless, since downloading is of significant concern to certain stakeholders, it is worth examining what impact it has on the cultural and economic objectives that underline copyright policy.
The Cultural Justification for Stronger Copyright
CRIA argues that "Unauthorized uploading or copying is not free at all - it is the musicians and the people who invest in the music who are paying the price” and that because of downloading “Fewer artists get the chance to make their mark, and the labels are less likely to take a risk with more experimental music or niche genres. Consumers of 'free music' may get a short-term benefit, but at the long-term cost of hurting the artists they most admire, and new talent.” 

This argument may ring true for industry stakeholders, however if does not necessarily represent the unanimous view of artists.  A recent pew Internet survey indicated that artists are decidedly mixed on their perceptions of P2P filesharing.
“Just 28% of artists consider file-sharing to be a major threat and 30% of Paid Artists say this. Among the musicians in our online survey, two-thirds say file-sharing poses a minor threat or no threat at all.” (PEW)

The divergence of views between artists and a society representing Canadian music distributing interests is not altogether surprising. One would expect those who market, manufacture and distribute music to be more strongly motivated by economic interests. Artists on the other hand may also be motivated by non-pecuniary interests such as a desire for recognition, creative impulse, or interest in preserving the integrity of their work. 

From a cultural perspective, policymakers should be sure to consider which groups deserve the strongest protection. CRIA argues that overall industry profitability is tied to the diversity of available music. They claim that downloading hurts music to the extent that “labels are less likely to take a risk with more experimental music or niche genres”
. The American CBO however suggests that “the existence of copyright--in particular, exclusive rights over subsequent use--may simply motivate distributors of copyrighted works to engage in marketing and promotional activity, which do little to ensure the future supply of creative works.”
 Other academics would disagree entirely with CRIA’s position. A 2004 Berkeley Tech Law article, takes the position that “in the current lottery-like environment of many media markets, copyright law disproportionately inflates the revenues of the most popular creations leading their publishers to spend increasing amounts on promotional campaigns, which drown out economically marginal creations. This discourages, rather than encourages, investment in many new creations.”

One also has to remember that as fast as a new technology may be eroding certain revenue streams from music, it also greatly reduces the cost of producing musical recordings. Today, technology accessible to enables artists to record material even in their own home at level of quality rivalling that achievable at professional recording studios just a few years previously. 

Arguably, to be widely commercially successful, artists may continue to be dependent on record labels for the promotion and marketing of their music.  Nonetheless, by dramatically reducing the cost of music production and distribution
, technology advancements should be having effect of reducing the overall investment burden required in developing new artists.

Given the range of countervailing trends and conflicting opinions, it would be eminently valuable for the Canadian government to invest in greater research to identify net effects of merging media and filesharing specifically on Canada's creative output.  The government should be a king to establish metrics to track the quality
, diversity and popularity (both domestically and abroad) of music produced by Canadian artists. 

Despite the immediacy of copyright reform debate in Canada, the Canadian Ministry of heritage has been notably remiss in its efforts to monitor the effects of its own policy.  As example, with the creation of the Canada Music Fund in 2002 to “strengthen the Canadian sound recording industry ‘from creator to audience’
”, the Ministry of heritage also established a Policy Monitoring Program
. As a pointedly, three years later, the monitoring program has yet to issue any report to the public. 
The Economic Justification for Stronger Copyright
CRIA on its website make the claim that “there is no doubt that the 'free music' mentality is adversely affecting artists and industry alike” and “there is no doubt that downloading and CD-R burning are cutting into sales”
. It is prudent therefore to take a moment to investigate what CRIA's own statistics say about economic impacts to the music industry over the previous five years.  Furthermore, it would be instructive to compare these figures against those of the US, a country with a much stricter copyright regime. If we're to believe the hypothesis that stronger copyright protection will necessarily yield greater economic incentives for artists and producers, then we might hope to assess the effectiveness of such policy by comparing the relative degree to which the American record industry outperformed has its Canadian counterpart. Unfortunately however, the publicly available data does not support this hypothesis.
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1999 2000 2001 2002 2003 2004

U.S. CD shipments (Units) 939        943        881        803        746        767       

U.S. CD shipments (Value) 12,816   13,214   12,909   12,044   11,232   11,448  

digital single (units) 140       

digital album (units) 5           

Canada CD shipments (Units) 58          57          54          51          49          51         

Canada CD shipments (Value) 700        690        646        610        560        562       

Canada CD shipments (USD)* 471        465        417        388        400        432       

digital single (units) n/a 

digital album (units) n/a 

Canada Units % of U.S. 6.21% 6.08% 6.13% 6.34% 6.55% 6.69%

Canada Value % of U.S. 3.68% 3.52% 3.23% 3.22% 3.56% 3.77%

*estimate based on avg CAD/USD historic exchange rates. Souce: PACIFIC http://fx.saunder.ubc.ca

CD Shipments based on publicly available RIAA, CRIA statistics


Since the year 2000, shipments of music in Canada have grown relatively to the US in unit terms. Meanwhile, the value of units shipped in Canada has also grown relative to the US since 2003.  Finally, CD sales have increased in Canada in the previous year despite the growing penetration of broadband and the continued absence of anticircumvention law in Canada or any legal prohibition of unauthorized downloading. These revenue figures for the Canadian music industry also don't consider proceeds from the Blank Media Levy.  Overall, the Blank Media Levy has raised more than $120 million since its introduction in 1999.  Of course, these sales statistics could be affected by any number of factors and on their own cannot definitively disprove a correlation between copyright policy and economic value creation.  However, we can say that the most recent statistics provide no support for what has been the dominant argument of industry rights holder advocates.
Given this uncertainty of the precise economic impact of the Internet on the music industry, it would appear wise for the Canadian government to remain cautious on the outright prohibition of music downloading. The proposed bundle of the Make Available right, and the qualified protection of TPM and RMI mechanisms should on their own provide a sufficient framework for the music industry to experiment with TPM based business models.  
The “Fairness” Justification for Stronger Copyright

While we have taken time to consider "fairness” issues with respect to consumer interests, it is equally or more important to consider "fairness" for artists.  Related to the issue of moral rights, is the principle that creators deserve to profit from their creative works.  By circumventing TPM or copying music without authorization, users are impinging on fair rights of creators.  The current copyright framework however, already provides a mechanism for the remuneration of artists and compensation for unauthorized or private copying.  The new amendments would also strengthen artist rights through the protection of RMI information.  It would seem therefore the current copyright framework combined with proposed amendments sets an adequate and high standard for the fair treatment of creators.
Recommendation: Canada on the Right Track
At the present time, there is still insufficient information to judge how the Canadian new media landscape will evolve in the coming years.  Canada's proposed legislative changes remain largely technologically neutral.  There appears to be little compelling evidence that the current copyright framework is unduly harming the rights of artists or the economic interests of music producers in Canada. It make sense for the government to move slowly and take time for further study and to allow for market-driven mechanisms to evolve before imposing further regulation.
The Issue of WIPO Ratification

Technology and the Internet have changed substantially from the time of 1998 when the WIPO copyright treaty was drafted.  Fears and concerns of rights holders with regard to the disruptive potential of Internet are perhaps different then they are now. File sharing networks are becoming legitimized and a new and diverse group of legitimate Internet distribution technologies are emerging. The crisis may have passed. However, may still too early to tell whether these new distribution technologies will represent a great leap forward for the content industries or whether the entertainment industries actually require greater legal protection in order to maintain viability. In the past, innovations in distribution (i.e. the VCR, the phonograph) have followed a pattern of being contested and fought by incumbent content industries.  Ultimately however, each of these technologies, over the long run, enable the entertainment industry to replace and then exceed losses through new revenue streams.  At the same time, producers and consumers were able to reach a consensus that defined socially legally accepted uses of the new technology
.  

There is inarguable value created in harmonizing Canadian copyright law with that of other global jurisdictions.  Doing so would also fit the government's objectives to ensure attend as copyright framework is "cast in a global context”. Implementation of what do would help the economic interests of Canadian rights holders abroad.  Fortunately, however, the treaty allows for some latitude in how it is implemented.

It may be that Canada has been very wise to defer their decision on implementation of the WIPO treaty. The entertainment industry itself professes a desire for market-driven solutions to copyright problem. Within a few years, the market may itself proves that any number of the new emergent electronic content business models are able easily to compete with illicit file sharing networks for instance.
Criticism Of a Forbearance Strategy for WIPO Ratification
The problem with considering copyright from a purely domestic perspective, however, is that media standards are set and media goods are traded in her international market.  Two of Canada's largest trading partners, the US and EU now have significantly divergent policy on the copyright of musical works.  As time goes on, we can expect increasing pressure for copyright harmonization from our international neighbours. As a case in point, the US government has recently singled out Canada in his annual special 31 report on global intellectual property protection. The US trade Representatives 

"urge Canada to ratify and implement the WIPO Internet Treaties as soon as possible, and to reform its copyright law so that it provides adequate and effective protection of copyrighted works in the digital environment.”

At some point, Canada risks entering into a trade dispute with the U.S. which could have economic ramifications for the larger Canadian economy.

Supplementary recommendations

What can Canada do within and beyond copyright law to further media policy? While the market for digital media develops, there are number of policy initiatives independent of copyright reform that Canada could pursue to further similar objectives.
Promote choice and protect alternative distribution mediums

We should not assume that, given the choice, creators would always choose to retain full rights for their work. The growing popularity of the creative Commons movement for instance, speaks to the willingness of many creators to lease works with only "some rights reserved". By strengthening the copyright act, however, Canadian policy will be effectively discouraging the open sharing creative works insofar as it enhances economic incentives for withholding rights.  To balance this issue, Canadian cultural policy could do better at giving author’s an explicit choice over their economic and moral rights
 they wish to retain. 
Even the Canadian Recording Industry Association also agrees that giving artists a choice is important.

“These P2P sites are depriving the recording artists, composers, authors and record companies of the right to choose the value of their creative property in a free and open market.” (CRIA
)
In principle, the introduction of a Make Available right will give Canadian artists the choice of how their works are distributed. However, the choice must work both ways.  It is important that policymakers do not shut the door on P2P networks entirely.  For those artists that do choose to make their works available, either for marketing purposes or out of simple goodwill, P2P networks should remain available.

Promoting Open Content

Rather than focusing on restricting the dissemination of media (as is the function of copyright law) government policy could recognize the value of culture as a public good by providing incentives for the release of open or publicly available media.  These objectives could be achieved through:
· Create or sponsor a registry of works "made available" or leased under open license.
· Prizes (for example independent art awards)Grants/subsidies (for instance releasing government-sponsored works under open licenses)

· tax relief (for instance tax incentives for the voluntary donation of copyright works with of value to the public domain prior to the expiration of the term of copyright)

· Development of alternate compensation systems 
· National treatment of government-sponsored works. Canada could grant national treatment to foreign countries that also make government or publicly funded works available to the public domain. Not only with Canada benefit from public works in other countries, but other countries (especially developing nations) could benefit freely from the valuable segment of Canada's intellectual and cultural heritage.
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